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MATTER OF: %illie W. Cunningham = Arbitrator s Award of
Retroactive Promotion and Backpay ‘

DIGEST: Federal Labor Relstions Council requested decision
on legality of arbitrator's award of retroactive
promotion end backpay. Arbitrator found grievant
was assigned higher duties but was not given
temporary promotion as provided inm megotieted
agreement., Award may not be implemented since
new position had not yet been classified and
grievant csnnot be promoted to a position
vhich did not exist.

This action involves the request of December 16, 1975, by the
Federzl Labor Relaticns Council (FLRC) for an advance declsion as
to the legality of a retroactive promotion with dackpay awarded by
an arditrator in che matter of Hzvel Ordnence Station, Leuisville,
Kentuciky and Local Lodre Wo, &3, Internsticunl sdsscciation oL

Mechintiols ARG AGrosunce woTkLrs (invason, Arbitrator), rLiL

No. 7oA=9Yi. 7ine case is beiore the Federal Labor Relations Council
a5 a result of a petition for review iiicd by thc agency alleging
that the award violates appliceble laws and regulaticus.

The grievent in this case, Ms. VWillie V. Cunninghan, had been
employed by the Heval Ordaance Station ian the positiou ol iail
Clerk, GS~305=-03, since 1970, and, since at least July 1374, she
had becn spending part of her time performing duties as a Gindery
Helper at the specific request of her supervisor. ‘ihe grievoni
apparently informally discussed with her supervisor the possibility
of a higher job classification 2nd higher pay, end on Rovember 27,
1974, she formaliy requested a promotion to the position of
Helper, Bindery Worker., 7This request was denied and she filed a
grievance on December 19, 1974, requesting a promaotion to the
position of Helper, Bindery, eifective September 29, 1974 The
egency, on December 9, 1974, officlally classified the swsition
of Helper (Bindery), \P=44U4~04, and the position description
stated that 70 percent of the tyvical work performed in the
position would imvulve bindery sorik snd 3V percent would involve
mail distribution. HMs. Cunmingham was given a8 temporary pro=
motion to this position on December 22, 1574, and was permanently

) promoted to the position on February 14, 1973.
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The arbitrator, om July 7, 1975, found that under the negotiated
agreement the agency was required to temporarily promote an employee
assigned to and performing duties of a higher graded positionm (under
certain time conditions). He further found that the sgency hLad to
promptly establish, classify, and amnounce the mew positiom to which
it had already assigned the duties thereof to the grievant, and he,
therefore, sustained the grievance. The award required the temporary
promotion of Ms. Cunningham with higher pay during the period of
September 29 through December 21, 1974, although the position had not
been officially classified until December 9, 1974.

The Department of the Navy filed a timely petition with the
Federal Labor Relations Council for review of the arbitrator's
award. The FLRC has accepted the petition and has requested our
decision as to whether the erbitrator's award of retroactive pro-
motion and backpay violates applicable laws and regulations.

The agency contends that there was no officially graded
position or vacancy im existence prior to December 9, 1974, and
that, therefore, a temporary promotion could not be efiected prior
to that date. It argues that the provision in the negotiated
agreement requiring temporary promotions (under certain conditions)
is "inoperative" unless a position exists which has been classified
by 2 classification or job grading authority. It cites several
decisions of our Office regarding retroactive promotions im which
the agency states the existence of a position or vacancy was implicit.

The union contends that the arbitrator found an implicit
nondiscretionary obligation on the part of the agency to either
classify the position "within the contractual time frame” or
withdraw the higher level duties, and that without this obligation
the. agency could assign new duties and withhold higher ccmpensation
“for a never ending period.” It also challenges the factual
determination that the position Helper (Bindery) was not classified.

The exception to the arbitrator's award relating te the facts
will not be ruled upon by this Office. We shall limit our consider-"
ation to the propriety of implementing the award in question based
on the facts as found by the arbitrator that the position had mot
been classified prior to December 9, 1974.
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The negotiated sgreement between the union and the agency
provides, in Article 15, Section 2, that temporary promotioas
are to be utilized in situations requiring the temporary service
of an employee in a higher graded position. That section
provides further that L1f the assignment to the higher levei
position is for & pericd of 15 days or wmore the empivyee shall
be promoted notlater than the second pay period irom the date
of the assignmest. The agrecment provides ifurther, ia pertineat

parts

“ARTICLE 18

“Changes in Job Descriotions and Reqlifrements

“Section 1. JOB DESCRIPTION POLICY

"“The Wage end Classification Program shall be edministered
within the guidclines issued and authority delegated by the
Civil Service Cocmaission and higher Havy authority.

"Section 2.  JOB DESCRIPTION CHARGES

*%a. Job and position descriptions are written to accu=
rately describe the mojor duties and responsibilities of the
incumbent. These descriptions are then classifiied by the
Civilian Personucl Department to determine rate, title, pezy
level, snd qualiiicstions requirements, HModiflcstisns to
Job descriptions are required to describe changes in wors
assignments and the current state of the art as techmological
sdvanses are made.

"b. In any caese where action is nroposed to mudiiy the
position or job description of any eapleyeec in the bargaining
unit for amy ressom, &nd such change may a2ilect the rating,
title, pay level, or qualificatiom recquiremeats for the job or
position, it is agreed that the proposed zhanges will be dise
cussed with the cmployee(s) concerned prior to the effective
.date of the change. Such changes will not bLe made to evade the
merit promotion principles or any other conditionm negotieted In
this Agrecment. In any discussion pertzining to such changes,
the employee(s) concerned may be accompanied by his Steward.
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"Section 3. JOB DESCRIPTION REVIEWS AND APPEALS
“a. Any employee in the unit who feels that his job or
. position is improperly rated or classified, shall have the
right to request his supervisor to have his job rating or
position classification reviewed.

"c. 1f the supervisor and the employee cannot reach a
mutual agreement, the employee may file a classification or
rating appeal, or the supervisor may requeét a Wapge and Classi-
fication Specialist from the Industrial Relations Department to
conduct an audit of the employee's regular work assigmment.

Ve, If the employee is not satisfied with the Wage and
Classification Specialist's decision, he may file a classifi-
cation appeal. :

“Section 4. CLASSIFICATION INEQUITIES

"a. All employees im the bargaining unit shall be freely
and fully provided the opportunity to appeal what they consider
to be inequities in their existing grade or rating or any pro-
peseed downgrading.® ¥w #"

The arbitrator found that the grievant was performing the work
of a higher level position and could not be 'denied the benefits
thereof owing to the Company's (agency's) lack of diligence in
classifying the position.' The arbitrator stated that only by prompt
classification would the promotion process of Article 15 not be
impaired. However, Article 18 of the negotiated zgreement does not
appear to impose any time deadlines on the agency for classifying
positions. In this connection, it is noted that classification of
positions is basically a matter within the jurisdictiom of the
employing agency and the Civil Service Commissiom. 5 U.S.C. 5107 (1970)
and 5346 (Supp. IV, 1974).

Classification of positions is within the discretion of the
agency, subject to requests for review and eppeals by employees.
See Article 18, Section 3 of the negotiated agreement; 35 C.F.R.
511.601 et seg., and 532.701 et seq. (1975). Im this connection, the
arbitrator stated that only by prompt classification could the
promotion process provided under the negotiated agreement not be
impaired. However, as the arbitrator recognized, this case involves
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promotion to a new position which had not been clasegified st the

time the gricvant began to periorm the duties thereof. It does

fot involve assigmaent to an established higher grade positiom.

The provisiocans of Article 153 of the agreement (concerning promctions)
were not iavolved, Resther the case coucerned the provisions of
Article 18 which recognized that the matter of the job description
wes subject to the classification review snd appeal process set.
forth in civil service regulations,

Az voted in 55 Comp. Gen., 515 (1373), the Civil Service
Commission's regulaticns for pozition classification provide that
the eifective date of a classification action tsken by em agency
or a classification action resuiting from an emnloyee's appezl is
the date the action is espproved or the pppeal is decided or a date
subsegment to that date. See C.F.R. 511.701 et seg., 2nd 532.701
et seq. (1975). Absent sny indication that the #Tievant's position
was illegally or intentionally misclassiiied, there is mo autherity
to allow 8 retroactive promotion with backpey on the ground thet
there was oo erronecus classificztion decision. 52 Comp. Gen. 631
(1973); 50 id. 551 (1371); and B=17333L, September 3, 1371. Therefore,
until the position was classified upward and she was promoted, the
grievant was not eatitled to the pey oi the higher graded position.
Dianisk et &l, V. United States, 183 Ct. Cl. 722 (1968). In this
counection we point out that the above rule concerning classification
actions has recently been coniirmed by the Supreme Court of the
United States in United States v. Testan et sl,, &4 U.S.L.V. 4245,
decided Harch 2, 1976, .

Accorxdingly, it is our comclusion that the srbitrator's avard
may not be implemented.
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